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BILL LOCKYER, Attorney General
of the State of California

STEPHEN M. BOREMAN, State Bar No. 161498
Deputy Attorney General

California Department of Justice

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 445-8383

Facsimile: (916) 327-2247

Attorneys for Complainant

BEFORE THE
PHYSICAL THERAPY BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 1D-2000-62703

DANIEL OWEN HILL OAH No.

4690 Capitola Road, #10

Capitola, CA 95010 DEFAULT DECISION
AND ORDER

Physical Therapist License No. AT-2023
[Gov. Code, "11520]
Respondent.

FINDINGS OF FACT

1. On or about July 15, 2002, Complainant Steven K. Hartzell, in his
official capacity as the Executive Officer of the Physical Therapy Board of California,
Department of Consumer Affairs, filed Accusation No. 2001-02-0261 against Daniel Owen
Hill (Respondent) before the Physical Therapy Board of California.

2. On or about August 3, 1989, the Physical Therapy Board of California
(Board) issued Physical Therapist License No. AT-2023 to Respondent. The Physical
Therapist License expired on December 31, 2000, and has not been renewed.

3. On or about July 15, 2002, Elsa Ybarra, an employee of the

Complainant Agency, served by Certified Mail a copy of the Accusation No. 2001-02-0261,
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Statement to Respondent, Notice of Defense, Request for Discovery, and Government Code
sections 11507.5, 11507.6, and 11507.7 to Respondent’s address of record with the Board,
which was and is 4690 Capitola Road, #10, Capitola, CA 95010. A copy of the Accusation,
the related documents, and Declaration of Service are attached as exhibit A, and are
incorporated herein by reference.

4. Service of the Accusation was effective as a matter of law under the
provisions of Government Code section 11505, subdivision (c).
E 5. On or about July 24, 2002, Respondent and/or his representative
returned a U.S. Postal Service (USPS) Form 3811 to Complainant, indicating receipt of the
above referenced accusation and accompanying documents. A copy of the postal Return
Receipt, USPS Form 3811 is attached hereto as exhibit B, and are incorporated herein by
reference.

6. Business and Professions Code section 118 states, in pertinent part:

"(b) The suspension, expiration, or forfeiture by operation of law of a license
issued by a board in the department, or its suspension, forfeiture, or cancellation by order of
the board or by order of a court of law, or its surrender without the written consent of the
board, shall not, during any period in which it may be renewed, restored, reissued, or
reinstated, deprive the board of its authority to institute or continue a disciplinary proceeding
against the licensee upon any ground provided by law or to enter an order suspending or
revoking the license or otherwise taking disciplinary action against the license on any such
ground.”

7. Government Code section 11506 states, in pertinent part:

"(c) The respondent shall be entitled to a hearing on the merits if the
respondent files a notice of defense, and the notice shall be deemed a specific denial of all
parts of the accusation not expressly admitted. Failure to file a notice of defense shall

constitute a waiver of respondent'’s right to a hearing, but the agency in its discretion may


COMMENT
Note: B&P '118 subdiv. (b) is only necessary if the license was expired during the pendency of the case.  '118, subdiv. (a) applies in a Statement of Issues case if the Respondent tried to withdraw his/her application. 
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nevertheless grant a hearing."

8. Respondent failed to file a Notice of Defense within 15 days after
service upon him of the Accusation, and therefore waived his right to a hearing on the merits of
Accusation No. 2001-02-0261.

9. California Government Code section 11520 states, in pertinent part:

"(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions or
upon other evidence and affidavits may be used as evidence without any notice to
respondent.”

E 10. Pursuant to its authority under Government Code section 11520, the
Board finds Respondent is in default. The Board will take action without further hearing and,
based on Respondent's express admissions by way of default and the evidence before it,
contained in exhibits A and B finds that the allegations in Accusation No. 2001-02-0261 are

true.@

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Daniel Owen Hill
has subjected his Physical Therapist License No. AT-2023 to discipline.

2. A copy of the Accusation and the related documents and Declaration of
Service are attached.

3. The agency has jurisdiction to adjudicate this case by default.

4, The Physical Therapy Board of California is authorized to revoke
Respondent's Physical Therapist License based upon the following violations alleged in the
Accusation:

a. Bus. & Prof. Code sections 490 and 2660 (d), two causes for discipline
based on Conviction of Crimes Substantially Related to the Qualifications, Functions or Duties

of a Physical Therapist, to wit, 1. violating California Penal Code section 243 (e) [battery of a


COMMENT
6 Witkin, California Procdure (4th ed., 1996) Proceedings Without Trial, ' 153, pp. 570-571

(b) ['153] Conclusive Admission of Material Facts. 

The judgment by default is said to Aconfess@ the material facts alleged by the plaintiff, i.e., the defendant's failure to answer has the same effect as an express admission of the matters well pleaded in the complaint. The judgment is, in consequence, res judicata on the issue of the right to the relief awarded. AThe judgment which follows upon this sort of admission is, in contemplation of law, a complete adjudication of all the rights of the parties embraced in the prayer for relief and arising from the facts stated in the complaint, including the facts in his favor as well as those against him. The defendant here is presumed to have acceded to the proposition embraced in the complaint and to have consented that plaintiff should obtain the relief therein prayed for, upon the conditions and facts set forth in the complaint.@  (Brown v. Brown (1915) 170 C. 1, 5, 147 P. 1168; see Horton v. Horton (1941) 18 C.2d 579, 585, 116 P.2d 605; Fitzgerald v. Herzer (1947) 78 C.A.2d 127, 131, 177 P.2d 364 [AA judgment by default is as conclusive as to the issues tendered by the complaint as if it had been rendered after answer filed@]; Christiana v. Rose (1950) 100 C.A.2d 46, 50, 222 P.2d 891; O'Brien v. Appling (1955) 133 C.A.2d 40, 42, 283 P.2d 289, 7 Cal. Proc. (4th), Judgment, '385; In re Circosta (1963) 219 C.A.2d 777, 786, 33 C.R. 514, 4 Cal. Proc. (4th), Pleading, '389 [defendant deemed to confess that true copies of regulation and order were attached to complaint]; Martin v. General Finance Co. (1966) 239 C.A.2d 438, 443, 48 C.R. 773; People v. Sims (1982) 32 C.3d 468, 481, 186 C.R. 77, 651 P.2d 321 [quoting Fitzgerald v. Herzer, supra]; 7 Cal. Proc. (4th), Judgment, '' 315, 384 et seq.)
Even where the cause of action and parties are different, and the default judgment is not res judicata, the essential allegations of the complaint have evidentiary value in a subsequent proceeding as judicial admissions. (Bohn v. Watson (1954) 130 C.A.2d 24, 33, 278 P.2d 454, 5 Cal. Proc. (4th), Pleading, '667; see 1 Cal. Evidence (3d), '646.) 




COMMENT
Hidden Note:  A recent Court of Appeal decision (unpublished - Jensen) upheld the Board's authority to enter a default judgment without reviewing an "Evidence packet," or affidavits supporting the charges, or holding a "prove up" hearing, as occurs in some civil matters.  It quoted from 6 Witkin, Cal. Proc. (3d Executive Director.1985) Proceedings Without Trial, '243, p.545, "the defendant's failure to answer has the same effect as an express admission of the matters well pleaded in the complaint."  This rule applied even though the accusation returned "Unclaimed." (Note of interest: both the Calif. and the U.S. Supreme Courts refused to review this decision. 
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spouse/co-habitant] and 2. violating California Vehicle Code section 23152 (b) [driving with
blood-alcohol in excess of .08%].
I

I

I

I

I

I

I

I

I

I

I

ORDER

IT IS SO ORDERED that Physical Therapist License No. AT-2023, heretofore
issued to Respondent Daniel Owen Hill, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may
serve a written motion requesting that the Decision be vacated and stating the grounds relied
on within seven (7) days after service of the Decision on Respondent. The agency in its
discretion may vacate the Decision and grant a hearing on a showing of good cause, as defined
in the statute.

This Decision shall become effective on  October 20, 2003

Itisso ORDERED  September 18, 2003.

Original Signed By: Ellen Wilson, PT
FOR THE PHYSICAL THERAPY BOARD OF
CALIFORNIA
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Attachments:

Exhibit A:
Exhibit B:

=

DEPARTMENT OF CONSUMER AFFAIRS

Accusation N0.2001-02-0261, Related Documents, and Declaration of Service
U.S. Postal Return-receipt, PS-Form 3811


COMMENT
default decision.wpt 8/22/02


Exhibit A

Accusation No. 2001-02-0261,
Related Documents and Declaration of Service



Exhibit B

Postal Return Documents



